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. Private Business/Prison Industries

JFC reduced program from 6 to 2 projects (JFC Shibilski motion #1276).
Senate must clarify that the 2 remaining allowed projects are the two with current
DOC contracts (this applies to Fabry and Jorgenson) and that those contracts cannot

be replaced by others.
This is a correction of the JFC motion suggested by AFL-CIO.

Q@ o



- CORRECTIONS —~ ADULT CORRECTIONAL FACILITIES
" Repeal of Private Business/Prison Employment Program
Motion: B R L ‘ 1‘

Move fb reduce the number of allowed private businesslpxisén employment programs tO two |
projects. o - . o

" Motion #1276



Dsida, Michael

From:: Keckhaver, John
Sent: Saturday, June 16, 2001 2:38 PM
To: Dsida, Michael
Subject: RE: cn9501 - private business prison employment
The latter.
————— Original Message--—-—--
From: Dsida, Michael
Sent: Saturday, June 16, 2001 1:17 PM
To: Keckhaver, John

Subject:cn9501 - private business prison employment

Is the intent of this motion to have the program end after the current contracts expire? Or is it only to prohibit DOC
from entering into contracts with anyone other than Fabry or Jorgenson?
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SDC.......Keckhaver — CN9501, Private business prison employment
FoR 2001-03 BUDGET — NOT READY FOR INTRODUCTION
CAUCUS SENATE AMENDMENT
TO SENATE SUBSTITUTE AMENDMENT 1,
TO 2001 SENATE BILL 55

X %
A
60‘{@6“'

At the locations indicated, amend the %Wjés follows: "
¢

‘ 089 (e y Y W
1. Page®, line%: delete the material beginning With‘%(and endingW

1040 13,
g/page 2, line,'\& and substitute:
\ A 33¢9am v \
\* SEcTION . 303.01 (2) (em) of the statutes is amended to read:

303.01 (2) (em) Lease space, with or without equipment, within the precincts

6 of state prisons, as specified in s. 302.02, or within the confines of correctional
7 institutions operated by the department for holding in secure custody persons
8 adjudged delinquent, to not more than 6 Zgﬁvate businesses to employ prison
9 inmates and institution residents to manufacture products or components or to

10 provide services for sale on the open market. The department shall comply with s.



2001 — 2002 Legislature -2- LRBb0782/?

~1 | 16.75 in selecting businesses under this paragraph. The department may enter into
2 a contract under this paragraph only with the approval of the joint committee on
3 finance and only if the department is a party to a contg:ct Wig}‘h the private business
@ under this paragraph on the effective date of this = revisor inserts date]. The
5 department may not enter into or amend a contract under this paragraph unless the
6

contract or amendment specifies each state prison or juvenile correctional institution

7 at which the private business will employ inmates or institution residents. The
8 department shall consult with appropriate trade organizations and labor unions
9

v v :
10 entering into or extending contracts under this paragraph. Each such private

11 business may conduct its operations as a private business, subject to the wage
12 standards under sub. (4), the disposition of earnings under sub. (8), the provisions
13 regarding displacement in sub. (11), the requirements for notification and hearing
14 under sub. (1) (c), the requirement for prison industries board approval under s.

15 303.015_ (1) (b) and the authority of the department to maintain security and control
16 in its institutions. The private business and its operations are not a prison industry.
17 Inmates employed by the private business are not subject to the requirements of
@ inmates participating in prison industries, except as provided in this paragraph; //,

History: 1975 c. 41 s. 52; 1975 c. 224, 396; 1977 c. 26 ss. 42, 75; 1983 a. 27; 1983 a. 189 5. 329 (28); 1983 a. 524; 1987 a. 27; 1989 a. 31 s. 1673c; Stats. 1989 s. 303.01;
1989 a. 283; 1991 a. 269; 1993 a. 16; 1995 a. 27; 1997 a. 27,36;1999 4.9, 32,

(END)



DRAFTER’S NOTE LRBb0782/4dn
FROM THE MGD....:...
LEGISLATIVE REFERENCE BUREAU A

dode 3

I eliminated the RFP requirement, since only the two private business prison
employers currently under contract with the department of corrections could submit
proposals that would warrant consideration by the department.

Michael Dsida
Legislative Attorney
Phone: (608) 266-9867



DRAFTER’S NOTE LRBb0782/1dn
FROM THE MGD;jld:ch
LEGISLATIVE REFERENCE BUREAU

June 16, 2001

I eliminated the RFP recjuirement, since only the two private business prison
employers currently under contract with the department of corrections could submit
proposals that would warrant consideration by the department.

Michael Dsida
Legislative Attorney
Phone: (608) 266-9867



bsida,‘ Michael

From:. Hanaman, Cathlene

Sent: Monday, June 18, 2001 12:37 PM
To: Dsida, Michael :

Subject: FW: LRB 782/1 - CN 9501

Here are some redraft instructions.

From: Keckhaver, John

Sent: Monday, June 18, 2001 12:28 PM

To: Hanaman, Cathlene; Ammerman, Fred
Subject: LRB 782/1 - CN 9501

I gave an incorrect answer to a question on this one. The intent is also to
prevent DOC from extending the existing contracts. They are to be allowed to
expire and then the program is to end.
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JUN-18-2001 MON 03:56 PM DOC DMS BFAS FAX NO. 608 240 3342

Jun. 18.20@1  2:33PM ' NO.SB?  P.2/7

P. 02

AMENDMENT :I.'O THE CONTRACT BETWEEN
THE DEPARTMENT OF CORRECTIONS AND

JORGENSEN CONVEYORS, INCORPORATED,
FOR WLOYMBNT OF PRISON INMATES

The comtract entered into by the Depariment of Corrections, State of Wisconsin and Jorgensen
Cenveyors, Incorporated and effective on April 26, 1996 is amended as follows:

oL

CONDITIONS OF EMPLOYMENT OF INMATES

C. Wage Schedule: Inmate employee compensation shall be no less than the
prevailing wage rate for the wark performed as determined by the Bepartment-of
Industry-Febor-and-Human Relations

y Department of Workfbres Development.
TERMINATION
Amended to read:

‘This agreement shall terminate shree five years after the last date of sxgnmre of the

parties hereto,

Not withstanding the faregoing, éither party may terminate this agreement for any
reason after giving the other party ninety days written notice. The notice period shall
begin to run upoa receipt of the notice.

It is the intentian of the parties to negotiate two-eenseeutive ong five year extenslons to
this cantract, for-an-sdditional-tetal-ef-10-years:




JUN-18-2001 MON 03:56 PM DOC DMS BFAS
(JUN.18.2081  2:33PM

FAX NO. 808 240 3342 P. 03
NO.S87  P.3/7

IN WITNESS WHEREOF, the partics have executed this agreement amendment;

+ Jorgensen Conveyors, Inc.

Dats: &/ 7. "29

Date: ‘//7 I‘ﬁ

!'
PR

" Department of Corrections

o S E Bietons

vk’ Sfac/97




JUN-18-2001 MON 03:56 PM DOC DMS BFAS FAX NO. 608 240 3342 . P. 04
- JUN.1B.2001  2334PM NO.S87 . P.4-7

ORIGINAL

AMENDMENT TO THE CONTRACT
BETWEEN THE DEPARTMENT
OF CORRECTIONS AND THE
FABRY GLOVE AND MITTEN
COMPANY FOR THE EMPLOYMENT
OF PRISON INMATES

\J

Tha contract enteced into by the Department of Corrections, State of Wisconsin and the Fabry
Glove and Mitten Company and eﬁ'ecuve May 10, 1996 is amended as follows:

V1 TERMINATION: @B
AMENDED TQ READ:

This agreement shall terminate three on August 10, 1999,

SVINONDISPLACEMENT
THIS SECTION IS CREATED TO READ:




JUN-18-2001 MON 03:57 PM DOC DMS BFAS

JUN.18.2081  2:34PM g
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FAX NO. 608 240 3342 P,
N0.S87  P.5/?

DEPARTMENT OF CORRECTIONS

By: g -

- Dat {/é/ﬁ

05
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JUN-18-2001 MON 03:57 PH DOC DMS BFAS FAX NO. 608 240 3342 P. 06
JUN.18.2001 2:34PM | No.s8?  P.e/7

AMENDMENT TO THE CONTRACT OR 'G ;
BETWEEN THE DEPARTMENT OF 'NAL
CORRECTIONS AND THE
FABRY GLOVE AND MITTEN
COMPANY FOR EMPLOYMENT
OF PRISON INMATES

- The contract entered into by the Department of Corrections, State of Wisconsin and the Fabry
Glove and Mitten Company and e&pccuve May 10, 1996 and amended May 6, 1999 je firther

amended:
Il CONDITIONS OF EMPLOYMENT .
C. Wags Scheduls '
This section ig amended to read;

'The Department shall compensate :he inmnte empluyess engaged in the Indusny
Opexsuonatnclessthan the iz . :




JUN-18-2001 MON 03:57 PM DOC DMS BFAS FAX NO. 608 240 3342
_JUN, 18,2801

- XV1L.

2:34PM NO.S8?  P.77

TERMINATION
Amended 1o read;

This agreement shall tefminate on-August-10;-1955 five years aftor the last datg of the

] werto, Either pasty may terminate this agreement for any reason
after giving the other ¥y 180 days’ written notice. The nofice petied shall be'gingo nn
upon receipt of the notice. The Department agrees to give Contractor 130 days  written
potice prior to terminating this agreement for fhilure of Coutractor to comply with the
terms, conditions and specifications of this agreement.

It is the intention of the partles to negotiate fwe-eonseentiva ong five year extengions-to
this contract. ,

- NONDISPLACEMENT

Amended to read:
X2, XVIIL. NONDISPLACEMENT

IN WITNESS WHEREOF, the parties have executed this amendment:

P.

07
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SDC.......Keckhaver — CN9501, Private business prison employment

FoOR 2001-03 BUDGET — NOT READY FOR INTRODUCTION
CAUCUS SENATE AMENDMENT
TO SENATE SUBSTITUTE AMENDMENT 1,

TO 2001 SENATE BILL 55

v
ot

—

| At the locations indicated, amend the substitute amendment as follows:

1. Page 1089, line 18: delete the material beginning with that line and ending
with page 1090, line 13, and substitute:

“SECTION 3389gm. 303.01 (2) (em) of the statutes is amended to read:

303.01 (2) (em) Lease space, with or without equipment, within the precincts
of state prisons, as specified in s. 302.02, or within the confines of correctional
institutions operated by- the department for holding in secure custody persons

adjudged delinquent, to not more than 8 2 private businesses to employ prison

© 00 SN O O W N

inmates and institution residents to manufacture products or components or to

=
o

provide services for sale on the open market. The department shall comply with s.
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1 16.75 in selecting businesses under this paragraph. The-departmentrray-enter-inte

11 business may conduct its operations as a private business, subject to the wage
12 standards under sub. (4), the disposition of earnings under sub. (8), the provisions -
13 regarding displacement in sub. (11), the requirements for notification and hearing
14 under sub. (1) (c), the requirement for ‘prison industries board approval under s.

15 303.015 (1) (b).and the authority of the department to maintain security and control
16 in its institutions. The private business and its operations are not a prison industry.
17 Inmates employed by the private business are not _subject to the requirements of
18 inmates participating in prison industries, except as provided in this paragraph;w

19 ' (END)

v
Jrased B
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JEO&MGD:cmh&ijlg:km
. . .
LFB.......Bauer (DS) > Private business prison employment program
FoR 1999-01 BUDGET — NOT READY FOR INTRODUCTION

NDMENT
TO 1999 ASSEMBLY BILL 13 D 1999 SENATE BILL 45

1 At-the\leeafions indieated, amend-the bill-as-follows:—
. 3so 2y

1. Page/-@;éf line, ¥ éfter that line insert:

20.410 (1) (gi) General operations. The amounts in the schedule to operate

institutions and provide field services and administirative services. All moneyvs

302.386 (2m) and (3) (d) and 303.065 (6) shall be credited to this appropriation

v
| account.”, v
| - o v/
; 10 / » SECTION @59r. 20.410 (1) (hm) of the statutes is repealed.”.
35 Y

| ;
P11 2. Page %ﬁmne g) after that line insert:

? “SECTION @gr @27(‘)’.410 (1) (gi)‘)cif the statutes is amended to read:
4
5
6
7
8
9




1999 ~ 2000 Legislature -2- _ JEO&MGDc mlﬁiﬁgoéihfi?ﬁ :

L€ 2
5/ (1 “SECTION 8P1m. 20.410 (1) (km) of the statutes is amended to read:

appropriation for the construction of buildings or purchase of equipment for new

Qg 2 20410 (i) (km) Prison industries The amounts in the schedule forA the
‘\:‘: 3 establishment and operatlon of prison 1ndustneS—b&t%%d*Ldk}g—ﬁw—p¥egnam
% 4 uﬂder—s—393-9-1—(2)-(em-) All moneys received from prison industries sales shall be
;3 4 s credited to this appropriation. All moneys credited to this appropriation shall be
\g 8 6 expended first forthe purpose under par. (ko). No expenditure may be made from this
, , _
8

prison industries, except upon approval of the joint committee on finance after a

9 / determination that the monéyS are needed and that no other appropriation is

. Page% line aﬂ:er that line insert:
2604 b
“SECTION[@%@. 108.07 (8) (b) of the statutes is amended to read:

l13 7 108.07 (8) (b) Ifa claimant is a prisoner of a state prison, as defined in s. 302.01,
14 and has employment with an employer' other than the department of corrections er
_ é( - _
16 the claimant’s employment teminétes because conditions of incarceration or
7 supervision make it impossible to continue the employment, the department shall
18 charge to the fund’s balancing account any beneﬁts based on the terminated
19 employment that are otherwise chargeable to the account of an employer that is
subject to the contribution requlrements under ss. 108.17 and 108.18.”. v/

(EDSins
W@W@W

“SECTION 27

.

ey .
e. 303. 01 ﬁz)”(“é ) of the il:ﬂatuteygs nd j to read;. -,

3

r{.rf’
) Lease space wgth or yﬁthout e ulpment

i’
/
off state ptisons, aswjp'emﬁed in s. 30502 or Wlthlg/{ile conf‘ rfes of cokr,ec’tlonal

thmf’fhe recmctsf”
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institutions operatell by the department for holding in seeure custody p’;ls
adjudged delinquent, to ngt more than 6 pri\fate businesses to employ priso finmates
and institutioﬁ residents to\manufacture products or cemponents to provide
services for sale on the open makket. The department shall compj}y with s. 16.75 in
selectiﬁg businesses under this paragraph. The departmenit may enter into a
contract under this paragraph only with the approval Q joint committee on
finance. The eartﬁlent may not entek into or g -';‘e a_contract under thi

paragraph unless the eontract or aniendment e_ s each state prison or juvenile
correctional institution at which the private usine_ss ill employ inmates or

institution residents. The private business/in hemploy inmates or institution

residents at a state prison or juvenile o sti tiop not specified in the
contract. without the approval of th Joint committee on ah e, The department
shall consult with appropriate trgfe organizations and labqr Nnions prior to issuing
requests for proposals and p a’ to selecting proposals under this paragraph. Each

such priVate business may gonduct its operations as a private businags, subject to the

wage standards unde Vsub. (4), the disposition of earnings under\sub. (8), the

control inAts institutions. The private business and its operations are not a prison

industyy. Inmates employed by the private business are not subject to the

reqifirements of inmates partici ating in prison industries, except as provided in this
paragraph; . U (\)5 é \ :
3232894

SECTION 277%%m. 303.01(2) (em){fthe statutes, as affected by @;f@\“ﬁsconsin
Act .... (this act), is repealed.

2001

XI (DVER)
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3389kh x  CONF
SECTION Mg 303.01 (8) (b) of the statutes is amended to read:

1999 — 2000 Legislature

303.01 (8) (b) The department shall distribute earnings of an inmate or

residen forthe crime

victim and witness assistance surcharge under s. 973.045 (4), for the dehnquency

| thlm and witness ass1stance surcharge under s. 938.34 (8d) (c), for the

deoxyrlbonuclelc acid analysis surcharge under s. 973.046 (4) and for compliance

‘with s. 303.06 (2) and may distribute earnings for the support of the inmate’s or

resident’s dependents and for other obligations either acknowledged by the inmate

or resident in writing or which have been reduced to judgment that may be satisfied

accordmg to law.
2,389ks
“SECTION, h. 303. 01 (8) (c) of the statutes is repealed
336G kwm - K
SECTION(29728L.. 303.01 (8) (d) of the statutes is repealed.
_ 2389 kg, X
SECTION P. 303. 01 (8) (e) of the statutes is repealed.

result of work being'performed in a state pri€én or juvenile correctional institution
under a prison contract og to permg ently transfer an employe in this state to

another job that reduces the edsploye’s base pay, excluding overtime, differentials

and bonuses, by more th #25% as a direct result of work being performed in a state

prison or juvenile co £ctional institution tmder a prison contract.
2. “Prisonbntract” means a contract entered into by the department under

sub. (2) (e -'-‘,'V—

3./ Private employer” means a private business that 13- partj to a prison

act. _ \
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trade in which there is a 's’u'

1999 — 2000 Legislature S S LRBb0469/3

JEO&MGD cmh&]lg chkm

- COOt

A pnvate employer may not d1splace an employe or cause another;pnvate

business to d1splace an employe.

(c) A private employer may not employ inmates or instltntio i
a prison contract ifany of the following applies: |

1. The inmates or nstitution reS1dents are to be _-m' in a skill, craft or
Rlus of available lab n the locality of the private
employer /

2. The employment of the inma -,- stitution residents will impair the
performance of other contracts to Whic ' private employer isa party
3. The inmates or in'stitutio es1dents will'xeplace employes who are on strike
against the pr1vate employe r locked out of work.
le§er shall post in all of its work: aces a not1ce provided by
the department con ainlng a description of the nature of the grison contrac¢t and an
explanation of svhat it means for an employe of a private employer to be displaced
under thigfubsection and identifying a person at the department whym an employe

of a

{vate employer may contact if the employe believes that he or shdmay have

en displaced by a prison contract.

338%ks X
SECTION m. 303.01(11) of the statutes/as created by 1999 W1scons1n Act

MIS repealed.

?/' 3389 k¥
SECTION/ZBx. 303.06 (3) of the statutes is repealed.

389k z X ‘
SECTIONA%’!’% 303.21 (1) (b) of the statutes is amended to read:
303.21 (1) (b) Inmates are included under par. (a) if they are participating in
a structured work program away from the institution grounds under s. 302,15 or a
secure work program under s. 303.063. Inmates are not included under par. (a) if

they are employed in a prison industry under s. 303.06 (2), participating in a work

ng (OUERY
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1999 - 2000 Legislature -6 _- LRBb0469/3
release program under s. 303.065 (2)—Pﬂi=tlelp&tmg—m—emplemen#w;th—a_pmate
bﬁsiness%nder—s.—.%@&@-l—(-z;-éem.)%r partlclpatlng in the transitional employment

program, but they are eligible for worker s compensatlon beneﬁts under ch. 102.

Residents subject to s. 308. 01 (1) (b) are not 1ncluded under par. (a) but they are

eligible for worker’s compensation benefits under ch. 102.”,

(a) In this subsection:

1. “Prison cobutract” has the meaning given in section 303.01 (11) (a) 2. of the

statutes.’

2. “Profitable” mean3\ arning a prdﬁt, as determined by the report described

in paragraph (b), during at least three quarters of calendar year 2000.

(b) The department of corrections and the department of administration shall

sﬁbmit a report to the joint committee sp finance for each quarter of calendar year
2000 providihg the department of correctigns’ césh balance summary under each
prison contract. Each i'eport shall be prepared within 30 days after‘vthe end of fhe
quarter. The report for the 4th quarter shall \state whether the department’s
opérations under at least two—thirds of its prison contracts were profitable during
calendar year 2000. If less than t;wo—-thifds of its prison‘\¢contracts were profitable,
the department of corrections shall ‘terminate its program for éontracting with
private employers under section 303.01 (2) (em) of the statutes

(c) Ifthe report under paragraph (b) states that less than twoNthirds of prison

contracts were profitable during calendar year 2000, the joint committde on finance

shall certify that fact to the revisor of statutes no later than March 1, 20 1. qun

\

JEO&MGD cmh&Jlg chkm ‘
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'f\_/ 1 the certification, the revisor of statutes shall publish notict i e Wisconsin
2 Administrative Register of the report and that, a arch 1, 2001, the treatment
3 of sections 20.410 1) (gi), (hm) and , 108.07.(8) (b), 303.01 (8) (b), (c), (d) and (e),
4 303.06 (3) and 3038.21.(1)(b) of the statutes and the repeal of sectioﬁ 3038.01 (2) (em)
5 and g}pﬁﬁ@ statutes have taken effect. Section 13.10 (4) of the statutes does not
6 ~hpr yiot ' jon by the joint.comittes on fina
- g ¢
7 6. Page /w, linef#: after that line insert:
8 x “(8d) SUNSET OF PRIVATE BUSINESS PRISON EMPLOYMENT PROGRAM. The treatment
of sections 20.410 (1) (gi), (hm)and (kkm), 108.07 (8) ()30.01 8) (b), (¢), (d)ifand (eg/
@ j303.06 (3)\1'and 303.21 (1) (b)\/of the statutes and the repeal of section‘{‘)03.01 (2) (em)
. ) . é.‘rfe T \)ZUo_q
11 of the statutes take effect on}&&mhwfiﬁb@eaﬁﬁmﬁqn,descﬁbed’in
. 12 ' Cuts.”. . .
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20.430 (1) (gi) General operations. The amounts in the schedule to operate
institutions aqd provide field services and administrative services. All '

received under s>30

302.386 (2m) and (3) (d is appropriation

and 303.065 (6) shall be credited tpAt
account. a

SECTION 2. 20.410 (1) (hoy) of the statutes is yépealed.

SECTION 3. 20.410 (1) (km) of\the statu}és is amended to read:

20.410 (1) (km) Prison industrigf. The amounts in the schedule for the

establishment and operation of prfson industries;-but-net-including the program
under5-303.01 (2) (em). ] neys received\from prison industries sales shall be
credited to this approprfation. All moneys credsed to this appropriation shall be
expended first for {/ epurpose under par. (ko). No expenditure may be made from this
appropriatiop/for the construction of buildings or purchase of equipment for new
prison imdustries, except upon approval of the joint commitsee on finance after a
detefmination that the moneys are needed and that no other\appropriation is
4Vailhble £oF That fUrpose |
" SECTION\/ . 20.455 (5) (i) of the statutes is amended to read:

20.455 (5) (i) V:z,;’tfm compensation, inmate payments. All moneys receivedv}

under s. 303.06 (2) aad—é?»—)/for the administration of ch. 949 and for crime victim 13

. . » Vv §
compensation payments or services. .
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The department of corrections (DOC)\éurrently has contracts under s.\(303.01 (2) (em)
with Fabry Glove and Mitten and with Jorgensen Conveyors. Under an amendment

to the contract with Fabry, that contract terminates on August 9, 2004. Under an
amendment to the contract with Jorgensen, that contract terminates on April 7, 2004.
Therefore, I selected September 1, 2004gas the termination date of the private business %
prison employment program for this amendment.

Please note that both of the contracts state that it is the intention of the parties to
*negotiate a five year extension. Those statements alone should not pose any legal
(0 C)‘Ar problem. Nevertheless, if DOC has made any other statements indicating a clearer
intent to renew one of the contracts, this amendment may pose some constitutional

Q problems. Speciﬁcally,y '

In addition, it is my understanding that because of certain layoffs of Jorgensen
employees, DOC and Jorgensen have agreed to suspend their contract. It is also my
understanding that they have agreed that they will reinstate the contract if Jorgensen
rehires laid off employees. They have also apparently agreed that)if they reinstate the¥k"
contract, the amount of time then remaining under the contract will be the same
amount of time that was remaining when they agreed to suspend it. Thus, DOC and
Jorgensen may have effectively extended the termination date of their contract beyond
the September 1, 2004, termination date, which might lead to separate impairment of
contract problems. (It is my understanding, however, that Jorgensen is unlikely to
rehire the employees necessary to get their contract with DOC reinstated.)

Michael Dsida
Legislative Attorney
- Phone: (608) 266-9867
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At is possible that a court could find that this provision violates the federal
or state constitutional proscriptions against a legislative impairment of the ob-
ligation of contracts. [See article I, section 10, of the U.S. constitution and article ¥

>X< I, section 12, of the Wisconsin constitution.] It should be noted, however, that
“[t]he constitutional proscription against impairment of the obligation of contract
isnot absolute.” State exrel. Cannon v. Moran, 111 Wis. 2d 544, 553 (1983), citing,
ﬂ in part, Home Building & Loan Assn. v. Blaisdell, 290 U.S. 398, 428 (1934). “Un-
Ql)‘ der certain circumstances the obligation of contract may be ’obliged to yield to the
’( ',:5 o”/’ compelling interest of the public — the exercise of the police power.” Cannon at
554, citing State ex. rel. Building Owners v. Adamany, 64 Wis. 2d 280, 292 (1974).
(e &St Q)

hen a court de. ermmes whether Allenged legislation inter-

& legislation impajrs an exis}i g contra whet the Aimpair-
1a1 and Whethert ' leg'lsla e purpose J stlﬁe elmp irment.
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June 18, 2001

The department of corrections (DOC) currently has contracts under s. 303.01 (2) (em)
with Fabry Glove and Mitten and with Jorgensen Conveyors. Under an amendment
to the contract with Fabry, that contract terminates on August 9, 2004. Under an
amendment to the contract with Jorgensen, that contract terminates on April 7, 2004.
Therefore, I selected September 1, 2004, as the termination date of the private business
prison employment program for this amendment.

Please note that both of the contracts state that it is the intention of the parties to
negotiate a five-year extension. Those statements alone should not pose any legal
problem. Nevertheless, if DOC has made any other statements indicating a clearer
intent to renew one of the contracts, this amendment may pose some constitutional
problems. Specifically, it is possible that a court could find that this provision violates
the federal or state constitutional proscriptions against a legislative impairment of the
obligation of contracts. [See article I, section 10, U.S. Constitution and article I, section
12, of the Wisconsin Constitution.] It should be noted, however, that “[t]he
constitutional proscription against impairment of the obligation of contract is not
absolute.” State ex rel. Cannon v. Moran, 111 Wis. 2d 544, 553 (1983), citing, in part,
Home Building & Loan Assn. v. Blaisdell, 290 U.S. 398, 428 (1934). “Under certain
circumstances the obligation of contract may be ‘obliged to yield to the compelling
interest of the public — the exercise of the police power.” Cannon at 554, citing State
ex. rel. Building Owners v. Adamany, 64 Wis. 2d 280, 292 (1974).

In addition, it is my understanding that because of certain layoffs of J orgensen

employees, DOC and Jorgensen have agreed to suspend their contract. It is also my

understanding that they have agreed that they will reinstate the contract if J orgensen
rehires laid off employees. They have also apparently agreed that, if they reinstate the

contract, the amount of time then remaining under the contract will be the same

. amount of time that was remaining when they agreed to suspend it. Thus, DOC and

Jorgensen may have effectively extended the termination date of their contract beyond

the September 1, 2004, termination date, which might lead to separate impairment of

contract problems. (It is my understanding, however, that Jorgensen is unlikely to

rehire the employees necessary to get their contract with DOC reinstated.)

Michael Dsida
Legislative Attorney
Phone: (608) 2669867
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SDC:...... Keckhaver — CN9501, Private business prison employment
For 2001-03 BUDGET — NoT READY FOR INTRODUCTION

CAUCUS SENATE AMENDMENT
TO SENATE SUBSTITUTE AMENDMENT 1,
TO 2001 SENATE BILL 55

At the locations indicated, amend the substitute amendment as follows:

1. Page 350, line 24: after that line insert:

“SECTION 679g. 20.410 (1) (gi) of the statutes is amended to read:

20.410 (1) (gi) General operations. The amounts in the schedule to operate

institutions and provide field services and administrative services. All moneys

received under -303-

302.386 (2m) and (3) (d) and 303.065 (6) shall be credited to this appropriation

account.”.

2. Page 351, line 6: after that line insert:
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“SECTION 680r. 20.410 (1) (hm) of the statutes is repealed.”.

3. Page 351, line 11: after that line insert:

“SECTION 682m. 20.410 (1) (km) of the statutes is amended to read:

20.410 (1) (km) Prison industries. The amounts in the schedule for the
establishment and operation of prison industries,—b;&t—net—inelv&ding—the—pfeg:pam
under £-303.01(2)(em). All moneys received from prison industries sales shall be
credited to this appropriation. All moneys credited to this appropriation shall be
expended first for the purpose under par. (ko). No expenditure may be made from this
appropriation for the construction of buildings or purchase of equipment for new
prison 1ndustr1es, except upon approval of the joint committee on ﬁnance after a

determmatlon that the moneys are needed and that no other appropriation is

available for that purpose.”.
4. Page 379, line 18: after that line insert:
“SECTION 773q. 20.455 (5) (i) of the statutes is amended to read:

20.455 (5) (i) Victim compensation, inmate payments. All moneys received
under s. 303.06 (2) and-(3) for the administration of ch. 949 and for crime victim
compensation payments or services.”.

3. Page 912, line 11: after that line insert:

“SECTION 2604b. 108.07 (8) (b) of the statutes is amended to read:

108.07 (8) (b) If a claimant is a prisoner of a state prison, as defined in s. 302.01,

and has employment with an employer other than the department of corrections or

the claimant’s employment terminates because conditions of incarceration or

supervision make it impossible to continue the employment, the department shall
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charge to the fund’s balancing account any benefits based on the terminated
employment that are otherwise chargeable to the account of an employer that is

subject to the contribution requirements under ss. 108.17 and 108.18.”.

6. Page 1089, line 16: delete the material beginning with that line and ending
with page 1090, line 18, and substitute:

“SECTION 3389gm. 303.01 (2) (em) of the statutes is amended to read:

303.01 (2) (em) Lease space, with or without equipment, within the precincts
of state prisons, as specified in s. 802.02, or within the confines of correctional
institutions operated by the department for holding in secure custody persons
adjudged delinquent, to not more than 6 2 private businesses to employ prison
inmates and institution residents to manufacture products or components or to

provide services for sale on the open market. The department shall comply with s.

16.75 in selecting businesses under this paragraph. The-department- may-enterinto

finanee—The Beginning on the effective date of this paragraph .... [revisor inserts
datel, the department may not enter into, extend, renew, or amend a contract under

this paragraph unless

seleeting-propesals under this paragraph. Each such private business may conduct

its operations as a private business, subject to the wage standards under sub. (4), the
disposition of earnings under sub. (8), the provisions regarding displacement in sub.

(11), the requirements for notification and hearing under sub. (1) (c), the requirement
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for prison industries board approval under s. 303.015 (1) (b) and the authority of the
department to maintain security and control in its institutions. The private business
and its operations are not a prison industry. Inmates employed by the private
business are not subject to the requirements of inmates participating in prison
industries, except as provided in this paragraph;

SECTION 3389gn. 303.01 (2) (em) of the statutes, as affected by 2001 Wisconsin
Act .... (this act), is repealed.

SECTION 3389kb. 303.01 (8) (b) of the statutes is amended to read:

303.01 (8) (b) The department shall distribute earnings of an inmate or

resident;-othe for the crime

victim and witness assistance surcharge under s. 973.045 (4), for the delinquency

victim and witness assistance surcharge under s. 938.34 (8d) (c), for the

deoxyribonucleic acid analysis surcharge under s. 973.046 (4) and for compliance

- with s. 308.06 (2) and may distribute earnings for the support of the inmate’s or

resident’s dependents and for other obligations either acknowledged by the inmate
or resident in writing or which have been reduced to judgment that may be satisfied
according to law.

SECTION 3389kg. 303.01 (8) (c) of the statutes is repealed.

SECTION 3389km. 308.01 (8) (d) of the statutes is repealed.

SECTION 3389kq. 303.01 (8) (e) of the statutes is repealed.

SECTION 3389ks. 303.01 (11) of the statutes is repealed.

SECTION 3389kx. 303.06 (3) of the statutes is repealed.

SECTION 3389kz. 303.21 (1) (b) of the statutes is amended to read:

303.21 (1) (b) Inmates are included under par. (a) if they are participating in

a structured work program away from the institution grounds under s. 302.15 or a
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secure work program under s. 303.063. Inmates are not included under par. (a) if
they are employed in a prison industry under s. 303.06 (2), participating in a work
release program under s. 303.065 (2)-participating-in-employment-with-a private
business-under £-303.01-(2){em) or participating in the transitional employment
program, but they are eligible for worker’s compensation benefits under ch. 102.
Residents subject to 5. 303.01 (1) (b) are not included under par. (a) but they are

eligible for worker’s compensation benefits under ch. 102.”.

7. Page 1418, line 4: after that line insert:

“(1d) SUNSET OF PRIVATE BUSINESS PRISON EMPLOYMENT PROGRAM. The treatment
of sections 20.410 (1) (gi), (hm), and (km), 108.07 (8) (b), 303.01 (8) (b), (c}, (d), and
(e) and (11), 303.06 (3), and 303.21 (1) (b) of the statutes and the repeal of section
303.01 (2) (em) of the statutes take effect on September 1, 2004.”.

(END)



